WEDNESDAY,  MARCH  9,  1977 

PART  III 


DEPARTMENT  OF 
HOUSING  AND 
URBAN 

DEVELOPMENT 


COMMUNITY 
BLOCK  GRANT 
PROGRAM 


Environmental  Review  Procedures 


13206 

Title  24 — Housing  and  Urban 
Development 

SUBTITLE  A— OFFICE  OF  THE  SECRE¬ 
TARY.  DEPARTMENT  OF  HOOSING  AND 
URBAN  DEVELOPMENT 

I  Doc  No.  R-77-2971 

PART  58— ENVIRONMENTAL  REVIEW  PRO¬ 
CEDURES  FOR  THE  COMMUNITY  DE¬ 
VELOPMENT  BLOCK  GRANT  PROGRAM 

Applicants  Lacking  Legal  Capacity;  Interim 
Rule 

On  January  7,  1975  tlie  Department  of 
Housing  and  Urban  Development  (HUD) 
amended  Title  24  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  58 
to  Subtitle  A,  published  at  40  FR  1392. 
On  July  16. 1975.  corrections  and  amend¬ 
ments  to  Part  58  were  published  at  40  FR 
29992  and  on  June  30.  1976  at  41  PR 
26856  a  further  amendment,  regarding 
the  computation  of  time  periods,  was 
published. 

Part  58  sets  forth  procedures  govern¬ 
ing  the  carrying  out  of  the  environ¬ 
mental  review  responsibilities  by  Com¬ 
munity  Development  Block  Grant 
(CDBG)  applicants  which  would  other¬ 
wise  be  the  responsibility  of  the  Secre¬ 
tary’  of  HUD.  under  the  National  En¬ 
vironmental  Policy  Act  of  1969  (NEPA). 
It  is  the  policy  of  HUD.  pursuant  to  sec¬ 
tion  104(h)  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974. 
to  require  CDBG  applicants  to  assume 
and  carry  out  such  responsibilities,  un¬ 
less  the  applicant  lacks  legal  capacity  to 
do  so.  If  an  applicant  lacks  such  legal 
capacity,  these  environmental  responsi¬ 
bilities  remain  the  responsibility  of 
HUD.  In  such  cases,  the  applicant  is  re¬ 
quired  by  regulation  to  prepare,  circulate 
and  receive  comments  on  a  proposed 
Draft  Environmental  Impact  Statement 
(EIS),  prior  to  submitting  its  CDBG  ap¬ 
plication.  The  regulations  provide  for 
HUD  to  review'  the  proposed  Draft  EIS 
and  prepare  and  issue  the  Final  EIS 
It  has  been  determined  by  HUD,  in 
consultation  with  CEQ,  that  the  forego¬ 
ing  procedure  respecting  applicants 
w’hich  lack  the  legal  capacity  should  be 
modified  to  eliminate  the  applicant’s  re¬ 
sponsibility  for  a  proposed  Draft  EIS. 
HUD  will  perform  all  the  environmental 
review  responsibilities  in  such  cases  in 
accordance  with  HUD  Handbook  1390.1, 
the  Handbook  of  Departmental  Policies. 
Responsibilities  and  Procedures  for  Pro¬ 
tection  and  Enhancement  of  Environ¬ 
mental  Qu^ity  (38  FR  19182,  as 
amended).  Accordingly,  both  the  pro¬ 
cedures  set  forth  at  Part  58  and  these 
contained  in  HUD  Handbook  1390.1  are 
being  amended  to  reflect  these  determi¬ 
nations.  Conf  jrming  amendments  to  the 
CDBG  regulations.  24  CFR  Part  570,  are 
also  being  promulgated  to  reflect  this 
revised  procedure. 

The  approvals  of  the  applications  of 
several  CDBG  applicants  lacking  legal 
capacity  are  dependent  on  the  imple¬ 
mentation  of  this  amendment  because 
of  the  existing  procedure.  This  amend¬ 
ment  does  not  diminish  any  responsibili¬ 
ties  under  NEPA,  and  is  necessary  to  as- 


RULES  AND  REGULATIONS 

sure  the  proper  canying  out  of  those 
responsibilities.  For  these  reasons,  the 
Secretary’  has  determined  that  public 
commenl  prior  to  the  adoption  of  this 
amendment  would  be  impracticable  and 
contrary  to  the  public  interest  and  tliat 
good  cause  exists  for  making  this  amend¬ 
ment  effective  as  an  interim  rule  How¬ 
ever,  the  Department  invites  interested 
persons-  to  submit  data  and  comments 
with  respect  to  this  amendment,  and  all 
relevant  materials  received  on  or  before 
April  11.  1977,  will  be  considered  before 
a  final  rule  is  adopted.  All  submittals 
should  refer  to  Deckel  No.  R-77-297.  and 
should  be  filed  with  the  Rules  Docket 
Clerk,  Room  10141,  Office  of  the  Secre¬ 
tary,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  D.C.  20410. 

Section  104(h)  of  the  Housing  and 
Community  Development  Act  of  1974  re¬ 
quires  that  this  regulation  may  be  issued 
only  after  consultation  with  the  Coun¬ 
cil  on  Environmental  Quality.  Such  con¬ 
sultation  has  been  accomplished.  Also,  a 
Finding  of  Inapplicability  with  respect 
to  any  environmental  impact  of  this  reg¬ 
ulation  has  been  made  in  accordance 
with  HUD  Handbook  1390.1  (38  FR 
19182) .  A  copy  of  that  finding  and  of  all 
comments  received  respecting  thts  regu¬ 
lation  will  be  available  for  public  inspec¬ 
tion  during  business  hours  in  the  Office 
of  the  Rules  Docket  Clerk  at  the  address 
indicated  above. 

Note. — It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Inflationary  impacts  of  this  regu¬ 
lation  have  been  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circular  No.  A-107. 

Accordingly,  Title  24,  Part  58  is 
amended  by  deleting  5  58.5(b)(1),  re¬ 
numbering  5  58.5(b)(2)  to  become 
5  58.5(b)  (3) ;  and  inserting  the  following 
§  58.5(b)  (1)  and  (2). 

§  58.S  General  pnliry. 

*  •  «  A  * 

(b)  Exception.  (1)  Each  applicant 
shall,  prior  to  submitting  an  application, 
review  its  legal  capacity  to  assume  and 
carry  out  the  environmental  responsibili¬ 
ties  hereunder.  If  an  applicant  believes 
it  may  lack  legal  capacity  to  assume  and 
carry  out  environmental  review'  respon¬ 
sibilities  hereunder,  then  it  shall  submit 
to  the  HUD  official  authorized  to  receive 
the  application  the  legal  opinion  of  its 
attorney  in  support  of  such  claim  and 
shall  consult  with  said  HUD  official  in 
order  to  obtain  appropriate  instructions. 
Such  claim  shall  ^  made  prior  to  sub¬ 
mitting  an  entitlement  or  discretionary 
application.  Discretionary  applicants 
shall  submit  such  claim  to  HUD  w'ith  the 
preapplication,  if  a  preapplication  is  re¬ 
quired.  HUD  W’ill  review  such  claim  and 
approve  or  disapprove  it. 

(2)  If  an  applicant’s  claim  of  lack  of 
legal  capacity  has  been  approved  by 
HUD,  then  HUD  will  complete  an  envi¬ 
ronmental  assessment,  including  an  EIS 
if  appropriate,  pursuant  to  HUD  Hand¬ 
book  1390.1,  as  amended,  before  the  ap¬ 
plication  is  approved,  or  in  those  cases 
where  a  preapplication  is  required,  be¬ 


fore  the  applicant  is  invited  to  submit  a 
full  application. 

»  *  •  •  • 

(See.  7<d).  Department  of  HUD  Act,  (42 
use.  SMSfd).) 

Effective  date.  This  amendment  shall 
be  effective  on  March  8. 1977. 

Patricia  Roberts  Harris, 

Secretary  of  Housing 
and  Urban  Development. 

I  PR  Doc.77-7028  Plied  3-8-77:8:45  am] 


CHAPTER  V— OFFICE  OF  ASSISTANT  SEC¬ 
RETARY  FOR  COMMUNITY  PLANNING 
AND  DEVELOPMENT,  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 

IDoc  No.  R  77-292] 

PART  570— COMMUNITY  DEVELOPMENT 
BLOCK  GRANTS 

Applications  and  Criteria  for  Discretionary 
Grants;  Interim  Rule 

Thts  interim  rule  amends  §  570.402, 
published  on  October  18,  1976,  at  41 FR 
45966.  Section  570.603  of  Title  24  CFR 
requires  that  Community  Development 
Block  Grant  recipients  comply  with  24 
CFR  Part  58.  which  sets  forth  proce¬ 
dures  governing  the  assumption  and 
carrying  out  of  environmental  review  re¬ 
sponsibilities  by  Community  Develop¬ 
ment  Block  Grant  (CDBG)  applicants, 
w'hich  would  otherwise  be  the  responsi¬ 
bility  of  the  Secretary  of  HUD  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA) .  If  a  CDBG  applicant  lacks 
legal  capacity  to  assume  and  carry  out 
such  delegated  responsibilities,  then 
HUD  retains  the  responsibilities  and  car¬ 
ries  them  out.  In  such  cases,  the  appli¬ 
cant  has  been  required  by  24  CFR  58.5 
to  prepare,  circulate  and  receive  com¬ 
ments  on  a  proposed  Draft  Environmen¬ 
tal  Impact  Statement  (EIS),  prior  to 
submitting  its  CDBG  application.  The 
regulations  provide  for  HUD  to  review 
the  proposed  Draft  EIS  and  prepare  and 
issue  the  Final  EIS. 

It  has  been  determined  by  HUD,  in 
consultation  with  the  Council  on  Envi¬ 
ronmental  Quality  (CEQ),  that  the 
foregoing  procedure,  as  it  applies  to  ap¬ 
plicants  which  HUD  determines  lack 
legal  capacity  to  assume  and  carry  out 
environmental  review  responsibilities, 
should  be  modified  to  provide  that  HUD 
will  perform  the  environmental  review 
responsibilities  prior  to  approval  of  such 
application,  or  in  those  cases  where  a 
preapplication  is  required,  before  the  ap¬ 
plicant  is  invited  to  submit  a  full  appli¬ 
cation.  Accordingly,  Part  570  is  being 
amended  to  provide  specific  reference  to 
the  revised  procedure,  which  requires 
completion  of  an  environmental  assess¬ 
ment  for  those  applicanLs  found  by  HUD 
to  lack  legal  capacity  before  the  appli¬ 
cant  is  invited  to  submit  a  full  applica¬ 
tion.  The  procedures  set  forth  at  Part  58. 
and  those  contained  in  HUD  Handbook 
1390.1,  are  also  being  amended. 

Section  570.402  sets  forth  requirements 
for  submission  and  review  of  preapplica¬ 
tions  and  applications  for  general  pur¬ 
pose  funds  for  metropolitan  and  non- 
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metropolitan  areas.  Paragraph  (d)  of 
§  570.402  provides  that  HUD  will  invite 
full  applications  based  upon  numerical 
ratings  of  preapplications.  This  revision 
establishes  a  new  I  570.402(d>  (1)  <vi)  in¬ 
volving  applicants  that  lack  legal  capac¬ 
ity  to  perform  environmental  reviews.  If 
a  preapplication  from  such  applicant 
rates  highly  enough  for  the  recipient  to 
be'  invited  to  submit  a  full  applicaticm. 
HUD  will  complete  the  environmental 
assessment  prior  to  issuing  the  invitation 
to  submit  a  full  application.  If  the  pre¬ 
application  involves  more  than  one  activ¬ 
ity.  the  invitation  to  submit  a  full  appli¬ 
cation  may  be  issued  in  stages  as  the 
respective  environmental  assessments  are 
completed. 

The  approvals  of  the  applications  of 
several  CDBO  applicants  lacking  legal 
capacity  are  dependent  on  the  imple¬ 
mentation  of  this  amendment  because  of 
the  existing  procedure.  This  amendment 
does  not  diminish  any  responsibilities 
under  NEPA,  and  is  necessary  to  assure 
the  proper  carrying  out  of  those  respon¬ 
sibilities.  For  these  reasons,  the  Secre¬ 
tary  has  determined  that  public  ccmiment 
prior  to  the  adoption  of  this  amendment 
on  an  interim  basis  would  be  impractica¬ 
ble  and  contrary  to  the  public  interest 
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and  that  good  cause  exists  for  making 
this  amendment  effective  upon  publica¬ 
tion.  However,  the  Department  invites 
interested  persons  to  submit  data  and 
comments  with  respect  to  this  amend¬ 
ment.  and  all  relevant  materials  received 
on  or  before  April  11,  1977,  will  be  con¬ 
sidered  before  a  final  rule  is  adopted. 
All  submittals  should  refer  to  Docket  No. 
and  should  be  filed  with  the  Rules  Docket 
Clerk.  Room  10141,  Office  of  the  Secre¬ 
tary,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  D.C.  20410. 

Also,  a  Finding  of  Inapplicability  with 
respect  to  any  environmental  impact  of 
this  regulation  has  been  made  in  ac¬ 
cordance  with  HUD  Handbook  1390.1  (38 
FR  191821.  A  copy  of  that  finding  and  of 
all  comments  received  will  be  available 
for  public  inspection '  during  business 
hours  in  the  Office  of  the  Rules  Docket 
Clerk  at  the  address  indicated  above. 

Note. — It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Inflationary  Impacts  of  this  regu¬ 
lation  have  been  carefully  evaluated  In  ac¬ 
cordance  with  OMB  Circular  No.  A-107. 

Accordingly,  Title  24.  Part  570  is 
amended  by  adding  a  paragraph  to 
S  570.402(d)  (1)  as  follows: 


132a7 

§  570.402  General  purpose  funds  for 
metropolitan  and  nonmetropolitan 
areas. 

•  •  •  •  • 

(d)  *  •  • 

(!)••• 

(vi)  With  respect  to  an  applicant  for 
which  HUD  has  approved  a  claim  of  legal 
incapacity  pursuant  to  24  CFR  58.5(b>. 
HUD  will  advise  the  applicant  of  the 
ranking  and  status  of  the  preapplication. 
A  full  application  shall  not  be  invited, 
however,  unless  HUD  has  completed  an 
environmental  assessment,  including  an 
environmental  impact  statement  if  ap¬ 
propriate.  on  the  proposed  activities, 
pursuant  to  HUD  Handbook  1390.1,  as 
amended. 

(Sec.  7(d),  Department  of  HTTD  Act  (42  U.S.C. 
3535(d)).) 

Effective  date.  This  amendment  shall 
be  effective  on  March  8.  1977. 

John  Tuite, 

Acting  Deputy  Assistant  Secre¬ 
tary  for  Community  Planning 
and  Development. 

(PR  Doc.77-7037  Piled  3-8-77:8:45  am) 
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NOTICES 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

I  Doc.  No.  N-77-1821 

POLICIES,  RESPONSIBILITIES  AND  PRO¬ 
CEDURES  FOR  PROTECTION  AND  EN¬ 
HANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

Amendments  to  Departmental  Handbook 

HUD  Handbook  1390.1  (38  FR  19132) 
sets  forth  the  policies,  responsibilities 
and  procedures  for  HUD’s  compliance 
with  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  Section  104(h)  of 
the  Housing  and  Community  Develop¬ 
ment  Act  of  1974  authorizes  HUD  to  pro¬ 
vide  for  the  assumption  by  applicants  for 
assistance  under  Title  I  of  that  statute 
(the  Community  Development  Block 
Grant  (CDBG)  Program)  of  environ¬ 
mental  review  responsibilities  under 
NEPA.  Section  104(h)  has  been  imple¬ 
mented  by  regulations  set  forth  at  24 
CPF.  Part  58.  If  an  applicant  for  assist¬ 
ance  under  Title  I  lacks  legal  capacity 
to  assume  and  carry  out  such  responsi¬ 
bilities,  then  HUD  retains  these  responsi¬ 
bilities,  and  carriers  them  out  in  accord¬ 
ance  with  its  own  procedures  under  HUD 
Handbook  1390.1.  HUD  is  hereby  amend¬ 
ing  Handbook  1390.1  with  an  interim 
rule  to  add  an  appropriate  provision  for 
the  CDBG  Program  concerning  the  en¬ 
vironmental  review  of  applications  sub¬ 
mitted  by  applicants  that  lack  legal  ca¬ 
pacity  to  assume  these  environmental 
responsibilities.  HUD  is  also  amending 
24  CPR  Part  58  and  24  CFR  Part  570 
to  conform  to  the  procedures  herein 
being  adopted. 

The  amendments  to  HUD  Handbook 
1390.1  are  as  follows: 

( 1 )  Append!::  A-1  is  being  amended  to 
specify  the  decision  point  and  threshold 


criteria  for  environmental  reviews  per¬ 
formed  by  HUD  under  the  CDBG  Pro¬ 
gram,  where  an  applicant  thereunder 
lacks  such  legal  capacity. 

(2)  A  footnote,  following  the  Thresh¬ 
old  Table  in  Appendix  A-1,  is  being  add¬ 
ed  to  cross-reference  these  procedures 
with  those  contained  at  24  CPR  Part  58. 

Under  these  amendments  to  HUD 
Handbook  1390.1,  HUD  will  conduct  the 
environmental  review  and  will  not  ap¬ 
prove  the  application,  or  in  those  ca^ 
where  a  preapplication  is  required,  will 
not  invite  the  submission  of  a  full  appli¬ 
cation,  unless  the  process  required  by 
Handbook  1390.1  is  completed. 

This  amendment  does  not  diminish 
the  applicable  responsibilities  under 
NEPA  and  is  necessary  to  expedite  the 
proper  carrying  out  of  those  responsibil¬ 
ities.  For  these  reasons,  the  Secretary 
has  determined  that  comment  prior  to 
the  adoption  of  the  amendment  on  an 
interim  basis  would  be  impracticable,  un¬ 
necessary  and  contrary  to  the  public  in¬ 
terest  and  that  good  cause  exists  for 
making  this  amendment  effective  imme¬ 
diately.  However,  the  Department  in¬ 
vites  interested  persons  to  submit  data 
and  comments  with  respect  to  this 
amendment  and  all  material  received  on 
or  before  April  17,  1977,  will  be  consid¬ 
ered.  All  material  should  refer  to  Docket 
No.  N-77-182,  and  should  be  filed  with 
the  Rules  Docket  Clerk,  Room  10141,  Of¬ 
fice  of  the  Secretary,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410. 

Also,  a  Finding  of  Inapplicability  for 
any  environmental  impact  of  this  notice 
has  been  made  in  accordance  with  HUD 
Handbook  1390.1  (38  FR  19182).  A  copy 
of  that  finding  and  of  all  comments  re¬ 
ceived  respecting  this  will  be  available 
for  public  inspection  during  business 
hours  in  the  OfiBce  of  the  <  Rules  Docket 
Clerk,  at  the  address  indicated  above. 
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Notes  It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Inflationary  Impacts  of  this  No¬ 
tice  have  been  carefully  evaluated  in  accord¬ 
ance  with  OMB  Circular  No.  A-107. 

(1)  Threshold  Table  at  Appendix  A-1 
of  HUD  Handbook  1390.1  (38  FR  19182) 
is  amended  by  adding  thereto,  under  the 
appropriate  column  headings  thereof,  as 
indicated  in  parentheses,  the  following: 

(Program) :  “Community  Development 
Block  Grant  Program  under  Title  I  of  the 
Housing  and  Community  Development  Act 
of  1974,  where  HUD  has  approved  an  appli¬ 
cant's  claim  of  lack  of  legal  capacity  to  as¬ 
sume  environmental  responsibillties.’o  ” 

(Decision  Point) :  “Approval  of  applica¬ 
tion  or  amendment  required  to  be  submitted 
to  HUD  for  approval) ;  or  In  those  cases  where 
a  preapplication  is  required,  the  invitation 
to  submit  a  full  application.” 

(TTireshold) :  “All  new  Community  Devel¬ 
opment  Block  Grant  FTograms  applications 
and  all  second  and  succeeding  year  appli¬ 
cations  containing  any  new  or  changed  pro¬ 
gram  activity  not  covered  In  a  previous  en¬ 
vironmental  review  " 

(2)  A  footnote  following  the  Thresh¬ 
old  Table  at  Appendix  A-1  is  added,  as 
follows : 

Under  the  CDBG  Program,  the  applicant 
assumes  the  environmental  review  responsi¬ 
bilities  otherwise  applicable  to  HUD  and 
carries  them  out  in  accordance  with  24  CFR 
Part  58.  unless  the  applicant’s  claim  of  legal 
incapacity  to  do  so  has  been  approved  by 
HUD.” 

(Sec.  7(d).  Department  of  HUD  Act  (42  U.S.C. 
3535(d) ). 

Effective  date.  These  Notice  amend¬ 
ments  shall  be  effective  on  March  8, 1977. 

Issued  at  Washington.  D.C.,  on  March 
2,  1977. 

Patricia  Roberts  Harris, 
Secretary  of  Housing 
and  Urban  Development. 

(PR  Doc .77-7029  Piled  3-8-77; 8: 45  am) 
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